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PARTIES TO THE PROCEEDING IN THE FIRST DISTRICT COURT 
1. Stephanie McKay, plaintiff. 
2. Smith's Food Store and Drug Centers, Inc., defendant. 
3. James Chamberlain, defendant. 
4. Crittenden Glass Company and Crittenden Paint and Glass 
Company, defendants. 
5. R&O Construction Co., defendant. 
6. United States Aluminum Corp. and its parent company, 
International Aluminum Corp., defendants. 
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JURISDICTION 
This appeal was filed in the Utah Court of Appeals on December 
24, 1996. The Court of Appeals, on its own motion, transferred the 
case to the Utah Supreme Court pursuant to Rule 44, Utah Rules of 
Appellate Procedure, because the appeal was taken from an order, 
judgment or decree of a district court in a civil case not 
involving domestic relations, and was not within the original 
appellate jurisdiction of the Utah Court of Appeals, as set forth 
in Utah Code Ann. § 78-2a-3(2) (h) (Supp. 1996) . In accordance with 
Utah Code Ann. § 78-2-2(4), the Utah Supreme Court assigned this 
case to the Court of Appeals on May 16, 1997. The Court of Appeals 
has jurisdiction under Utah Code Ann. § 78-2a-3(2)(j). 
ISSUES PRESENTED FOR REVIEW 
ISSUE 1. Did plaintiff preserve for appeal any issues which 
relate to R&O Construction? 
Citation to the Record. McKay, in her appellate brief, has no 
citation to the record showing that any issues have been preserved 
as against R&O Construction. See also, "Citation to the Record," 
below, with respect to Issues 3 through 5. 
Standard of Review. An appellate court, as a general rule, 
will not consider an issue that has not been preserved for appeal. 
Turtle Management. Inc. v. Haggis Management, Inc., 645 p.2d 667, 
672 (Utah 1982); LeBaron & Assoc. Inc. v. Rebel Enter.. Inc.. 823 
P.2d 479, 482-483 (Utah Ct. App. 1991). Issues raised for the 
first time on appeal will only be addressed by the appellate court 
if the trial court committed "plain error." "Plain error" exists 
only where the appellate court finds that the error should have 
been obvious to the trial court. See, e.g., State v. Olsen. 860 
P. 2d 332, 333 (Utah 1993) . The appellate court determines, as a 
matter of law, whether an appellant has preserved an issue for 
appeal by properly raising and litigating the issue before the 
trial court and/or by making specific and timely objections before 
the trial court. In re Estate of Russell. 852 P.2d 997, 999-1000 
(Utah 1993). 
ISSUE 2. Has plaintiff failed to comply with the briefing 
requirements of Rule 24(a), Utah Rules of Appellate Procedure 
thereby allowing this Court to decline to reach the merits of 
plaintiff's claims? 
Citation to the Record. Plaintiff's appellate brief fails to 
comply with the briefing requirements of Utah R. App. P. 24 because 
it contains no citation to the record as to where any substantive 
issue against R&O Construction has been preserved. 
Standard of Review. Where the appellant's brief fails to meet 
the briefing requirements of Utah R. App. P. 24, the appellate 
court may decline to address issues raised by the appellant and, 
consequently, assumes the correctness of the trial court's judgment 
below. Koulis v, Standard Oil Co., 746 p.2d 1182, 1184-1185 (Utah 
Ct. App. 1987); Burns v. Summerhays. 927 P.2d 197, 198-199 (Utah 
Ct. App. 1996); Phillips v. Hatfield. 904 P.2d 1108, 1109 (Utah Ct. 
App. 1995). 
Defendant R&O Construction is not entirely sure what 
plaintiff's substantive issues are on appeal--at least with respect 
to R&O Construction. This is because the issues have not been 
appropriately framed by plaintiff Stephanie McKay (sometimes 
hereinafter "McKay"), and plaintiff has failed to realize that the 
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same issues do not apply across the board to a l l defendants. For 
example, p l a i n t i f f urges tha t the appropriate standard of care i s 
the standard set for th in Canfield v. Albertsons, Inc./ 841 P.2d 
1224 (Utah Ct. App. 1992), a standard which appl ies to business 
owners, noL. to general con t rac to r s . The correct standard of care 
with respect to general contractors i s set forth in Benson v. Ames. 
604 P.2d 927 (Utah 1979) . 
R&O Construction submits tha t the following issues are 
relevant to p l a i n t i f f f s substantive claims against R&O Construction 
should t h i s Court reach the substant ive i s sues : 
ISSUE 3. Did the t r i a l court err in holding that no genuine 
issues of material fact ex is t which would preclude summary judgment 
in favor of R&O Construction? 
Citat ion to the Record. McKay, in her appel late brief, has no 
c i t a t i on to the record showing tha t t h i s issue was preserved in the 
t r i a l court as required by Utah R. App. P. 24(a) (5) (A) . This 
i s sue- -a t l eas t with respect to R&O Construction--was not preserved 
and, indeed, was never r a i sed . 1 R&O Construction f i l ed a Motion 
for Summary Judgment on April 1, 1996 (R. 656-663), but McKay never 
f i l ed an opposing memorandum. Instead, she f i l ed an "Objection" 
P l a i n t i f f , in her var ious memoranda f i l e d in opposi t ion to Motions for 
Summary Judgment brought by o ther defendants , r a i s e s no i s s u e s of m a t e r i a l f ac t 
wi th r e s p e c t t o her claims a g a i n s t R&O Cons t ruc t ion . (See eg . , P l a i n t i f f ' s 
Memorandum in Opposi t ion t o Defendant Smi th ' s Food Store and Drug C e n t e r ' s , 
I n c . ' s Motion for Summary Judgment, R. 667); P l a i n t i f f ' s Memorandum in Opposition 
t o Defendant Cr i t t enden Pa in t and Glass Company's Motion for Summary Judgment, 
R. 392-394. Nei ther of these memoranda comports with the requirement of Rule 4-
501(2) (b) , Code of J u d i c i a l Adminis t ra t ion , by s e t t i n g fo r th "a concise s tatement 
of m a t e r i a l f a c t s as t o which the p a r t y contends a genuine i s s u e e x i s t s . " 
P l a i n t i f f never f i l e d a memorandum i n oppos i t i on t o U.S. Aluminum's Motion for 
Summary Judgment (R. 627-628). 
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(R. 817-821) which did not. contend that genuine issues of material 
fact existed. Indeed, plaintiff states: 
This Plaintiff will not object to the dismissal 
from the complaint of R&O Construction and the 
other co-Defendants so long as the jury verdict 
form does not leave open allocations of liability 
as to Plaintiff's claim against Smith's. 
R. 819. 
Standard of Review. Summary judgment is appropriate where no 
genuine issues of material fact exist and the moving party is 
entitled to judgment as a matter of law. Ron Case Roofing & 
Asphalt Paving, Inc. v. Bloomquist. 773 P.2d 1382f 1385 (Utah 
1989). An appellate court "accord[s] no deference to the trial 
court's conclusion that the facts are not in dispute nor the 
court's legal conclusions based on those facts." Kitchen v. Cal-
Gas Co. . Inc. . 821 P.2d 458, 460 (Utah Ct. App. 1991), cert. 
denied, 832 P.2d 476 (Utah 1992). All relevant facts are reviewed 
in a light most favorable to the losing party. Id. 
ISSUE 4. Did the trial court use the appropriate standard of 
care in determining whether R&O Construction was negligent? 
ISSUE 5. Was the sliding glass door system called for in the 
specifications of Logan's Smith's Store so obviously dangerous that 
no reasonable general contractor would have installed it? 
Citation to the Record. With respect to both the fourth and 
fifth issues, McKay has again failed to provide any citation to the 
record showing that these issues were preserved below and/or that 
grounds exist for seeking review even though the issues were not 
preserved. As noted above, plaintiff never filed a memorandum in 
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opposition to R&O Construction's Motion for Summary Judgment and, 
consequently, did not preserve either issue for review. 
Standard of Review. If Issues 4 and 5 were properly before 
this Court, the standard of review would be "correctness" as to the 
trial court's interpretation of common law. The appellate court 
affords no deference to the lower courtfs legal conclusions. State 
Farm Fire & Casualty Co. v. Geary, 869 P.2d 952, 954 (Utah ct. App. 
1994); CT. v. Martinez. 845 P.2d 246, 247 (Utah 1992). 
CONSTITUTIONAL PROVISIONS, STATUTES, 
ORDINANCES, RULES OR REGULATIONS 
There are no constitutional provisions, statutes, ordinances, 
rules or regulations whose interpretation is determinative of this 
appeal. 
STATEMENT OF THE CASE 
A. Nature of the Case. 
This is a personal injury action brought by a customer who 
tripped and fell when entering Smith's Food Store in Logan, Utah. 
Plaintiff allegedly caught her foot on a floor track that is part 
of the sliding glass door system located at the entrance to 
Smith's. Plaintiff asserted seven separate causes of action 
against Smith's Food Store and Drug Centers, Inc. ("Smith's"), 
United States Aluminum Corp. ("U.S. Aluminum") (the manufacturer of 
the sliding glass door system), James Chamberlain ("Chamberlain") 
(the architect retained by Smith's to design the store), and 
Crittenden Glass Company and Crittenden Paint and Glass Company 
("Crittenden") (the company which installed the sliding glass door 
system). The causes of action include: (1) negligence against 
Smith's; (2) creation of an ultra-hazardous condition against U.S. 
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Aluminum, Crittenden and/or Chamberlain; (3) breach of warranty 
against U.S. Aluminum; (4) negligence in the design of the sliding 
glass door system against U.S. Aluminum; (5) and (6) negligence 
against Chamberlain in providing architectural services; and (7) 
negligence against Crittenden in installing the sliding glass door 
system. R&O Construction was later named as an additional 
defendant in plaintiff's Second Amended Complaint wherein plaintiff 
alleged a separate and eighth cause of action against R&O 
Construction for negligence as the general contractor. 
B. Course of Proceedings and Disposition in the Court Below. 
1. Plaintiff filed a Complaint against Smith's on February 
14, 1994, seeking damages for injuries sustained when she entered 
Smith's Food Store No. 87 located in Logan, Utah (R. 1-4). 
2. Smith's filed a Third-Party Complaint on or about March 
29, 1994 against Chamberlain, Crittenden and U.S. Aluminum and/or 
International Aluminum Corp., claiming a right to indemnification. 
Contrary to plaintiff's assertion, R&O Construction was not brought 
in as a third-party defendant at this time. (R. 11-27.) 
3. On or about April 26, 1994, Chamberlain filed an Answer 
and Cross-Claim against U.S. Aluminum and/or International Aluminum 
Corp. and Crittenden (R. 72-76) . 
4. On or about July 7, 1994, U.S. Aluminum's parent 
corporation, International Aluminum Corp., filed a Motion to 
Dismiss (R. 131-138) . The Motion to Dismiss was granted in a 
Memorandum Decision dated August 12, 1994 (R. 204-207). 
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5. McKay filed a Second Amended Complaint on June 8, 1995, 
naming R&O Construction as an additional defendant2 (R. 252-263). 
6. Three of the defendants filed the following Motions for 
Summary Judgment: 
(a) Crittenden!s Motion for Summary Judgment filed on 
August 16, 1995, asking that all claims by all parties against 
it be dismissed; (R. 333-391) ; 
(b) U.S. Aluminum's Motion for Summary Judgment, filed on 
or about January 16, 1996 (R. 434-465); and 
(c) Smith1s Motion for Summary Judgment, filed on or 
about March 2, 1996 (R. 525-593). 
7. The three Motions for Summary Judgment were argued at a 
hearing before the trial court on March 25, 1996, and the court 
allowed additional time for filing supplemental memoranda and 
affidavits (R. 928-1056) . 
8. R&O Construction filed a Motion for Summary Judgment on 
April 1, 1996 (R. 656-663) .3 Plaintiff never filed a memorandum in 
opposition to R&O Construction's Motion for Summary Judgment. She 
did, however, file an "objection" (R. 817-821).4 
9. In a Memorandum Decision entered on May 7, 1996, the 
trial court granted summary judgment on the three motions argued at 
the March 25, 1996 hearing, that is, the motions submitted by 
Smith's, U.S. Aluminum and Crittenden. The trial court also 
The third party defendants had already been named as defendants by 
plaintiff in her Amended Complaint (R. 52-64) . 
Addendum 1. 
Addendum 2. 
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granted R&O Construction's Motion for Summary Judgment (R. 825-
835) .5 6 
10. An Order and Judgment was entered on May 23, 1996 in 
favor of Smith's, U.S. Aluminum, Crittenden and R&O Construction 
and against plaintiff (R. 836-839).7 
11. Plaintiff filed a Notice of Appeal on June 5, 1996 
appealing the Order entered on May 23, 1996 (R. 848). 
12. On or about October 18, 1995, Chamberlain filed a Motion 
for Summary Judgment (R. 854-895). No opposing memoranda were 
filed. In a Memorandum Decision dated December 9, 1996, the trial 
court granted Chamberlain's Motion for Summary Judgment and 
directed counsel for Chamberlain to prepare a formal order (R. 898-
899) . The Order dismissing Chamberlain was entered on December 23, 
1996 (R. 900-901).8 
13. Plaintiff filed her second Notice of Appeal on December 
24, 1996. 
C. Statement of Facts . 
1. P la in t i f f was injured on April 18, 1992, when she tr ipped 
and f e l l while crossing the threshold of the entrance to Smith's 
Food and Drug Center located in Logan, Utah (R. 252-254) . 
An e a r l i e r Memorandum Decision was f i l e d on Apr i l 3, 1996, but was s e t 
a s ide so t h a t the t r i a l cour t could cons ider supplemental p lead ings (R. 743-747). 
The May 7, 1996 Memorandum Decis ion reaf f i rmed the t r i a l c o u r t ' s e a r l i e r Apr i l 
3 Memorandum Decis ion . 
6
 See, Addendum 9 t o P l a i n t i f f ' s Br ie f . 
Addendum 3 . 
Q 
Addendum 4 . 
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2. Plaintiff allegedly tripped on or caught her shoe on a 
stainless r;fpf I I'np i hich forms rirt ^ ^h^ aluminum runner for the 
sliding glass door system at . , 
3. The sliding glass door system at the entranceway to 
S n i i ! 1 in""; i ,; i n i l i 11 , i f < \ I i m i » • 11 . m i n r i n o 'ri ^r " {*. Aluminum
 v^ . 
. 4. Specifications for S m i ^ . ... ../igan store were t_ 
Smith's to architect Chamberlain, These included a specification 
1 "' i •• : : ? 1 from a store in 
Arizona. r . JDo-iib^. ne specincaLici.j :.^ i construct : 
the Smith's store .jogan were prepared ty defendant/architect 
( . i - . . . -,_'*-
 OJ_ James 0. 
Chamberlair < ! Chamberlain Depo. ' - i 1353-1354). 
5 . 1 * rr-~> , R&O Const n r ^ : o n wr^ hir^d ~?^  the 
general contractor icr tne jonstructic. J " I UJ e 
(Chamberlain Depo 1386-138 7) 
6'. T ? " '" * *+ <:'•' " entered into a subcontract agreement 
with Crittenden ;. . n^ storefront t t. .j , -; ^i£3 - s 
sliding glass door system was specified m the plans given to 
« •-.•••'•! ' s and w~r*~ "npr^ved Chamberlain. 
(Deposition o; :! ^ t m e y e r __"'-.:</i ^ , 
1632-1635. ) 
7. **" - rLans ar" '^oecifications p^ecified Kawneer 1010 
o-iu,ng giajs aoors or tne,: en_: __ i . 
8. The slidinq glass door system provided by Crittenden and 
:i w a s equivalent - * ue Kawneer i n i 0 
an i :TW • - ?pe^itiCdt a on requirements .^ ai J _i. , 
Chamberlain (Chamberlain Depo., P 1.376). 
- u -
9. R&O Construction did not know that the sliding glass door 
system approved by the architect and installed by Crittenden was 
designed by U.S. Aluminum for interior use only, or for exterior 
use if certain conditions did not exist (Whitmeyer Depo., R. 1593-
1595) . 
10. The completed store was accepted by Smith's (Chamberlain 
Depo., R. 1426). 
11. The acceptance of the work followed a final inspection by 
the architect and by Smithfs representatives. The inspection 
included an inspection of the sliding glass door system 
(Chamberlain Depo., R. 1425). 
12. At the March 25, 1996 hearing on Motions for Summary 
Judgment brought by Smith1s, Crittenden and U.S. Aluminum, counsel 
for Crittenden argued that the standard of care for a contractor 
who complies with specifications is that the specifications must be 
so obviously dangerous that no reasonable general contractor would 
have installed the sliding glass door system called for in the 
specifications (R. 1004-1006). Counsel for plaintiff did not 
challenge this standard and did not point out any genuine issues of 
material fact with respect to Crittenden's or to R&O Construction's 
purported negligence (R. 1006-1013). Indeed, when the trial court 
asked "but absent any evidence isn't Crittenden [and by 
implication, R&O Construction] then entitled to summary judgment 
disposition in this case as against them?" Plaintiff's counsel's 
response was "I expect." (R. 1013, 1029.) 
13. In the trial court's May 7, 1996 Memorandum Decision, the 
trial court granted Crittenden's and R&O Construction's Motions for 
Summary Judgment on the basis that no genuine issues of material 
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fact were i n dispute and on the basis of t v=e trial court's legal 
i m i l lliui'.i M I 111 I I h^ door track called for — -he specifications of 
Smith's Logan Store was not so ob v i • :IJL.. . . a a n g e r c i._ o 
reasonable person would have installed the door and track system 
SUMMARY OF ARGUMENT 
r
 -ourt's decisior wanting 
summary judgment . ,v , Jonstruction ana -gainst 
plaintiff. Plaintiff not only failed to c -tply with the briefing 
•r-- ' r T: tl } r pi a intiff 
failed to preser vc J ,r appeal any issues which relate to 1 lei: claims 
against R&O Construction. . >n these bases alone, this Court should 
• * . claims. Bu* > - - *--^  
Couit decides to address the substantive issues, p-.a-.i-: ._ 
failed to identify a single issue of material fact regarding any 
L.L; ittj. i.\ ~ . • *• '' pax L ui k&^/ ' -:r>truction I^rer^ver, 
plaintiff never addressed, any of her L>> . .:;_s ci in ora.l 
before the trial :ourt, ::he fact t r.at ;^0 Construction, as 
eld Lu a -ifferent standard 
i. ti.di. Jm^t.. > x appropriate stand^i 
respect to a contractor is whether : h*-* specifications for Smit :i s 
Loo.r .-* > r- s~ ^h^i ~\i- ^" clan-re r our *~h^- "^ reasonable general 
contractwi wou^u ib.e jut.-.'. : :.__ . _._. 
only has plaintiff failed to recognize that this is the appropriate 
s*"-* to1 ( "~i" ~ "ir.: genuine issues nf 
fact which show • ; at R<*o Constiuct L^-H i.reached i.**.^  standard i 
care. 
ARGUMENT 
PLAINTIFF FAILED TO PRESERVE FOR APPEAL 
ANY ISSUES WHICH RELATE TO R&O CONSTRUCTION 
As this Court stated in LeBaron & ASSOC, IlKL. Yu Rebel 
Enter.. Inc.. 823 P.2d 479, 482 (Utah Ct. App. 1991): 
To preserve a substantive issue for appeal, a party 
must timely bring the issue to the attention of the 
trial court, thus providing the court an 
opportunity to rule on the issues1 merits. . . . 
Further, the mere mention of an issue in the 
pleadings, when no supporting evidence or relevant 
legal authority is introduced at trial in support 
of the claim, is insufficient to raise an issue at 
trial and thus insufficient to preserve the issue 
for appeal. 
Citations omitted. See also, Salt Lake County v. Carlston. 776 
P.2d 653, 655 (Utah Ct. App. 1989) ("issues not raised in the trial 
court in timely fashion are deemed waived, precluding [the 
appellate court] from considering their merits on appeal.") 
In the instant case, McKay has not preserved any issues 
against R&O Construction. Nowhere in the record are there any 
facts which even arguably raise an issue of fact as to R&O 
Construction's negligence. Furthermore, although the standard of 
care to be applied to a construction company (as opposed to a store 
owner) was briefly discussed at the hearing in the context of 
Crittenden's standard of care, neither that standard nor any other 
standard of care was argued by plaintiff with respect to R&O 
Construction during the hearing. Plaintiff also failed to file a 
responsive memorandum to R&O Construction's Motion for Summary 
Judgment wherein R&O Construction argued that the appropriate 
standard of care for determining whether R&O Construction had been 
- 12 -
negligent was whether the specifications for the sliding glass door 
g v ^ . Smith's Logan Store were so obviously dangerous that no 
reasonable general contractor would iia diitMj i m 
court was never given the opportunity address any factual or 
leya - ' ' iction. Thi ^  '"ou^4- ^hov.M 
hold, accordingly, . *'
 t i t-o preserve : L appeal / 
issues which relate t. k O Construction an. "hat this Court will 
] •- •• ' T Construction on appeal. 
POINT II 
THIS COURT SHOULD DECLINE TO REACH THE MERITS OF PLAINTIFF'S 
CLAIMS BECAUSE PLAINTIFF HAS FAILED TO COMPLY WITH THE 
REQUIREMENTS OF RULE 24, UTAH RULES OF APPELLATE PROCEDURE 
I Jtah R. App. jr. z.«± requires that Lhe appellant s brief 
contain: 
[a] statement of the issues presented for review, 
including for each issue: the standard of appellate 
review with supporting authority; and 
(A) citation to the record showing that the 
issue was preserved in the trial court; or 
(B) a statement of grounds for seeking review 
of an issue not preserved ii 1 the trial court. 
Utah ' - " '- . ^4 id) v v 
This Court, as we] s t:l : .• = I Jtal „, Si ipi: en: i< • *\i : !:: he .s f:i : e- ::[ i le i it] y 
declined to consider issues not adequately briefed on appea] See, 
Burns _ summerhay^ 
State v. Yates. 834 P.2d 599, 602 (Utah < * . App. 1992 iting, 
State v, Price, 827 p.2d 247, ,.,.
 x.,._ . .^. .. . ) ^urns, 
the appellant ' r- brief did not contain c. nations t; , record 
preserved for 
appeal in the court beiu - . stated: 
- 13 -
Because . . . [appellant's] appellate brief fails 
to comply with the briefing requirements of Rule 24 
of the Utah Rules of Appellate Procedure, we 
decline to reach the merits of these claims, and we 
affirm the trial courtfs rulings. See, English v. 
Standard Optical Co., 814 P.2d 613, 619 (Utah App. 
1991) ("due to non-compliance with our briefing 
rule, we decline to address this issue and assume 
the correctness of the judgment below.") 
Christensen v. Munns. 812 P.2d 69, 72-73 (Utah App. 
1991) (declining to address issue and assuming 
correctness of trial court's judgment where 
appellants' brief had no citations to record, no 
legal authorities and no analysis); . . . 
Burns v. Summerhays. 927 P.2d at 198. 
A review of McKay's appellant's brief plainly shows that no 
citations exist within the sections labeled "Issues Presented for 
Review," "Standard of Review," or "Statement of the Case," which 
refer or relate in any way to R&O Construction's purported 
negligence. The "Issues Presented for Review" section (Appellant's 
Brief at 1-2) does not set forth a single issue which relates to 
R&O Construction's purported negligence. Moreover the "Statement 
of Facts" (Appellant's Brief at 4-13) merely notes that Crittenden 
received the plans for Smith's Logan Store from R&O Construction 
(Appellant's Brief H 13, at 7) and that the manager of R&O 
Construction testified that Crittenden was the subcontractor who 
provided the sliding glass door system (Appellant's Brief % 14, at 
8) . The "Statement of Facts" contains no additional facts about 
R&O Construction, including any facts whatsoever which might go to 
R&O Construction's purported negligence. 
Furthermore, Point II of McKay's appellant's brief 
(Appellant's Brief at 24-29) contains no mention at all of R&O 
Construction. This section of McKay's brief, entitled "The Trial 
Court Erred by Granting Summary Judgment to Defendant Because 
- 14 -
Genuine Issues of Material Fact Remain,f! does not present a single 
fi " Vr-^ut RUKJ Construction ov/:er^ * ^f Smith's retained R&O 
Construction. . _** -..'-ii!.- I 
showing where facts might exist which go - -> R&Q Construction's 
] '. ' T ' ' -:*•* 
Because plainLj.li uU.> . ^ ^ . t^ comply wi th t1._ ....,-. . • ., 3 
of Ut ah ; by pointing to a single place in the record 
elating to 
plaintiff's c^a-im against R&O Construct^^,. ^wi iieji^gence, c m s 
Court should decline to reach tii..j merits of plaintiff's claim with 
*. f. in j . . * * i il "i " t I I i in i 
POINT I I I 
EVEN IF THIS COURT REACHES THE SUBSTANTIVE ISSUES, PLAINTIFF HAS 
FAILED TO IDENTIFY ANY GENUINE ISSUE OF MATERIAL FACT AS TO 
ANY NEGLIGENCE ON THE PART OF R&O CONSTRUCTION 
McKay i •*--it-r^ -^ t^ -*• ^a,^-s 'Appellor* -- :<ripf - .3) 
Construction. Paragraph 13 states thai, d]efendanc Crittenden 
Paint and Gla*^ Company received the plan-- for *-h^ Smith1-. Logan 
Store iro::. __;. J-..-:;- • • . : -i ' •*''- : 
those plans in preparing its bid." Paragraph .-, • ieiy c^n.-ams a 
cruote from the deposition of F hitmeyer, R&O Construction's 
provided the sliding glass door system. 
Moreover ~! ? ; nt i f f ' ° ^rqumen1" •"• nt +: r *?r brief 
(Appellant, i * : . , . . . 
summary judgment should not have been granted because genuine 
i ssi ies c f material fact exist, says nothing whatsoever about R&O 
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Construction except that Smithfs conceded it retained the services 
of R&O Construction as the general contractor (Appellantfs Brief at 
25) . This reference does not, by any stretch of the imagination, 
raise any genuine issue of material fact which supports McKay's 
claim that R&O Construction was negligent. 
Given the complete lack of facts in the record or in 
appellant's brief which refer in any way to R&O Construction or its 
purported negligence, this Court should hold, as a matter of law, 
that no genuine issues of material fact exist with respect to R&O 
Construction, and that the trial court properly dismissed R&O 
Construction. 
POINT IV 
ASSUMING THAT THE SUBSTANTIVE ISSUES ARE BEFORE THIS COURT ON 
APPEAL, THE TRIAL COURT USED THE APPROPRIATE STANDARD OF CARE 
IN HOLDING THAT R&O CONSTRUCTION WAS NOT NEGLIGENT 
Plaintiff, in her brief (Appellant's Brief at 14-23), argues 
that the standard of care applicable to all defendants is the 
standard set forth in Canfield v. Albertson's, Inc.. 841 P.2d 1224 
(Utah Ct. App. 1992), a standard of care which applies (1) to the 
owner and operator of premises who directly or impliedly invites 
others to enter its premises for profit purposes and/or (2) to 
anyone who assumes control over premises. This standard of care--
whether it is the appropriate standard with respect to store owners 
or not--is certainly not the appropriate standard of care which a 
contractor must meet. As argued in R&O Construction's Memorandum 
in Support of Motion for Summary Judgment (R. 659-663), unless 
plans and specifications provided to the contractor are so 
obviously dangerous that no reasonable contractor would follow 
- 16 -
them, a contractor is not liable for damages that result from 
clans and specifications standard of care is 
set forth In Benson v, Ames, 6U4 . . a 
Utah Supreme Court stated: 
As a general ruie, « construction contractor who 
adequately follows an effective set :>£ plans 
submitted to him by the owner of the property is 
not liable to third persons injured as a result of 
the defect, unless the plans submitted by the owner 
were so obviously dangerous that under the 
circumstances no reasonable contractor would have 
followed them. This rule is merely a specific 
application of the general standard of care 
incumbent upon all members of society pursuant to 
their interactions one with another: that of * 
reasonable man under like circumstances. 
Id, at 92 j . See < i 1 s - T.eininaer v. Stearns-Roaer Mfg. Co.. 404 
P. 2d 3? ir7 TT+-- ontractj: w >o was P t 
to using the owner'.? choice * ventilating fans vi, r,d not 
received the rans ^ -. :,...v assembi^^ ..DIM : ion .requiring i 
than routine placement, was not liable because the fans functioned 
.v -frier -i JJ. the owner i i w^r~ without visible 
defectt . :i-. ; _. . OuiL, in granting _: jt I :: i i* 
: Summary Judgment, adopted this standard of care, stating that 
determined L.2 _ ^ _ - ** . ... A:IUI.^; L:.-_ _U__ _I>„ \ „JL--. I I 
specifications of Logan's Smith's store was so obviously dangerous 
*
;
--' -• ' '«
rrr,T. v-ril-? have inst'i "led ^ , (R 83- i ) 
The tridi .uui.. adopted trie appropnat _ scandard :: f :: x JC: e wl lei i 
determining R&o Construction's liability This standard •: care 
* -. •• should 
hold, accordingly, that the appropriate standard ,i care is whether 
the door tracks/sliding glass door system called for in the 
specifications of the Smith's Logan Store was so obviously 
dangerous that no reasonable general contractor would have 
installed it. 
POINT V 
R&O CONSTRUCTION IS NOT LIABLE FOR DAMAGES SUFFERED BY PLAINTIFF 
BECAUSE THE PLANS AND SPECIFICATIONS WERE NOT SO OBVIOUSLY 
DANGEROUS THAT A REASONABLE CONTRACTOR WOULD REFUSE TO FOLLOW THEM 
Unless plans and specifications are so obviously dangerous 
that no reasonable contractor would follow them, a contractor is 
not liable for damages that result from following such plans. See, 
Benson v. Ames. 604 P.2d 927 (Utah 1979), cited above in Point IV. 
It is undisputed that Smith's Logan Store was constructed by 
R&O Construction in accordance with the plans and specifications 
provided by Smith's and its architect, Chamberlain. By the express 
terms of its contract with Smith1s, R&O Construction was obligated 
to complete the store in accordance with those plans and 
specifications. There is no evidence that R&O Construction 
deviated from its contractual obligations to Smith's and, more 
importantly, there is no evidence that R&O Construction knew or 
should have known that the plans and specifications may have 
designated an inappropriate sliding glass door system. 
Moreover, because the store was inspected and accepted by 
Smith's, R&O Construction was relieved of all liability for damages 
resulting from work done in accordance with the contract. Berg v. 
Otis Elevator Co.. 231 P. 832, 64 Utah 518 (1924) ("To render an 
independent contractor liable for damages after the work has been 
accepted by the contractee, the contractor must be guilty of 
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something more than mere negligence, Tii addition to negligence, 
t knowledge of the minence of danger 
Based II Coregoing, thiL. L 
court fs summary judgment decision :. favor -f R&c Construction. 
CONCLUSION 
Based >•• '*-- foregoing arguments, th* ; Court should either 
» : • o * cxaims with respect to 
R&O Construction because plaintiff did preserve for appea_ .y 
issues which relate - n R&O Construction and lid not comply with the 
-i.- . , • . . -r- at :v.- 'v if 
this Court reaches Lne substantive XOOLU-.* witi* aspect. D 
Construction, -h^uld affirm Mie trial court's decision granting 
-j. diia against 
plaintiff. 
DATED this 3rd day of November, 1997. 
SUITTER AXLAND 
MICHAEL W. HOMER, Esq, 
CLAUDIA F. BERRY, Esq. 
H. MICHAEL DRAKE, Esq. 
Attorneys for Defendant/Respondent 
R&O Construction 
G:\14 00\298\REPLY.APP 
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I hereby certify that on the 3rd day of Nobember, 1997, 
I caused two true and correct copies of the foregoing Appellee's 
Brief to be mailed, postage prepaid thereon, to the following: 
Lyle W. Hillyard, Esq. 
Herm Olsen, Esq. 
HILLYARD, ANDERSON & OLSEN 
175 East 100 North 
Logan, Utah 84321 
Attorneys for Stephanie McKay 
Stephen G. Morgan, Esq. 
MORGAN & HANSEN 
136 South Main Street, 8th Floor 
Salt Lake City, Utah 84101 
Attorney for Smith's 
Karra J. Porter, Esq. 
CHRISTENSEN JENSEN & POWELL 
175 South West Temple, Suite 510 
Salt Lake City, Utah 84101 
Attorney for Crittenden 
Richard R. Medsker, Esq. 
FARR, KAUFMAN, SULLIVAN, GORMAN, 
MEDSKER, NICHOLS & PERKINS 
205 26th Street, Suite 34 
Ogden, Utah 84401 
Attorney for Chamberlain 
Robert Gilchrist, Esq. 
RICHARDS BRANDT MILLER & NELSON 
50 South Main Street, Suite 700 
Post Office Box 2465 
Salt Lake City, Utah 84110 
Attorney for U.S. Aluminum 
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Michael W. Homer, Esq. (#1535) 
H. Michael Drake, Esq. (#5273) 
SUITTER AXLAND & HANSON 
175 South West Temple, Suite 700 
Salt Lake City, UT 84101 
Telephone: 801/532-7300 
Facsimile: 801/532-7355 
Attorneys for Defendant R & O Construction Company 
IN THE FIRST JUDICIAL DISTRICT COURT FOR CACHE COUNTY 
STATE OF UTAH 
STEPHANIE McKAY, 
Plaintiff, 
v. 
SMITH'S FOOD STORE AND 
DRUG CENTERS, INC., UNITED 
STATES ALUMINUM CORPORATION, 
JAMES O. CHAMBERLAIN, 
CRITTENDEN GLASS COMPANY, 
CRITTENDEN PAINT & GLASS 
COMPANY, and R & O 
CONSTRUCTION COMPANY, 
Defendants. 
MOTION FOR SUMMARY JUDGMENT 
Civil No. 940000025 PI 
anoA 
'I I . I ' • 
- ^ ^ 
(u&* 
R&O Construction Company, through its counsel, moves the Court for summary 
judgment in its favor and against the Plaintiff. There are no crossclaims or third-party 
complaints against R&O Construction. 
This motion is supported by a Memorandum of Points and Authorities filed in 
accordance with Rule 4-501 of the Utah Code of Judicial Administration. 
DATED this ^ ^ day of March, 1996, 
SUITTER AXLAND & HANSON 
Attorneys for Defendant R & O Construction 
Company 
•iP^L, 
Michael W. Homer, Esq. 
H. Michael Drake, Esq. 
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CERTIFICATE OF SERVICE 
I hereby certify that on this _ day of March, 1996, a true and correct copy 
of the foregoing Motion for Summary Judgment was deposited in the United States mail, first 
class, postage prepaid, to: 
Lyle W. Hillyard, Esq. 
Herm Olsen, Esq. 
HILLYARD, ANDERSON & OLSEN 
175 East 100 North 
Logan, UT 84321 
Robert G. Gilchrist, Esq. 
RICHARDS, BRANDT, MILLER & NELSON 
P.O. Box 2465 
Salt Lake City, UT 84144 
Kara Porter, Esq. 
CHRISTENSEN & JENSEN 
175 South West Temple, Suite 510 
Salt Lake City, UT 84101 
Stephen G. Morgan, Esq. 
MORGAN & HANSEN 
136 South Main Street, Suite 800 
Salt Lake City, UT 84101 
Richard R. Medsker, Esq. 
FARR, KAUFMAN, SULLIVAN, GORMAN, 
JENSEN, MEDSKER & PERKINS 
205 26th Street, Suite 34 
Ogden, UT 84401 
HMD70 71 
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Michael W. Homer, Esq. (#1535) 
H. Michael Drake, Esq. (#5273) 
SUITTER AXLAND & HANSON 
175 South West Temple, Suite 700 
Salt Lake City, UT 84101 
Telephone: 801/532-7300 
Facsimile: 801/532-7355 
Attorneys for Defendant R & O Construction Company 
IN THE FIRST JUDICIAL DISTRICT COURT FOR CACHE COUNTY 
STATE OF UTAH 
STEPHANIE McKAY, 
Plaintiff, 
v. 
SMITH'S FOOD STORE AND 
DRUG CENTERS, INC., UNITED 
STATES ALUMINUM CORPORATION, 
JAMES O. CHAMBERLAIN, 
CRITTENDEN GLASS COMPANY, 
CRITTENDEN PAINT & GLASS 
COMPANY, and R & O 
CONSTRUCTION COMPANY, 
Defendants. 
R&O CONSTRUCTION COMPANY'S 
MEMORANDUM IN SUPPORT 
OF MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 940000025 PI 
dc)C 
- <- \r,s: -^ • 
GS\ 
R&O Construction Company respectfully submits this Memorandum of Points and 
Authorities in support of its Motion for Summary Judgment. 
STATEMENT OF UNDISPUTED FACTS 
1. By written contract, R&O Construction was hired as the general contractor 
for the construction of the Smith's grocery store in Logan, Utah. (Deposition of James O. 
Chamberlain, pp. 40-41; Second Amended Complaint, i[ 50.) 
2. R&O Construction entered into a subcontract agreement with Crittenden 
Paint & Glass for storefront sliding glass doors as specified in the plans and specifications 
prepared by the architect, James Chamberlain. (Deposition of E.M. Whitmeyer, pp. 10-12.) 
3. The plans and specifications specified Kawneer 1010 sliding glass doors, 
or their equivalent. ("Plans and Specifications") 
4. The sliding glass door provided by Crittenden and manufactured by U.S. 
Aluminum met the specification required by the architect. (Deposition of James O. Chamberlain, 
p. 30.) 
5. R&O Construction Company did not know that the sliding glass doors 
approved by the architect and installed by Crittenden were designated by U. S. Aluminum to be 
for interior application only. (Deposition of E.M. Whitmeyer, pp. 19-21.) 
6. The completed store built done by R&O Construction was accepted by 
Smith's. (Deposition of James Chamberlain, p. 80.) 
2 
7. The acceptance of the work followed a final inspection by the architect and 
Smith's, which included an inspection of the sliding doors. (Deposition of James Chamberlain, 
p. 79.) 
ARGUMENT 
R&O CONSTRUCTION IS FREE OF NEGLIGENCE 
The Logan Smith's store was constructed by R&O Construction in accordance with 
the plans and specifications provided by Smith's and its architect, James Chamberlain. By the 
express terms of its contract with Smith's, R&O Construction was obligated to complete the store 
in accordance with the plans and specifications. A contractor is required to follow the plans and 
specifications, and when he does so, he cannot be held to guarantee that the work will be free 
from defects. Puget Sound National Bank ofTacoma v. C.B. Lauch Construction Company, 245 
P.2d 800, 805 (Idaho 1952). 
There is no evidence that R&O Construction deviated from its contractual 
obligations to Smith's. Of equal importance, there is no evidence that R&O Construction knew 
or should have known that the plans and specifications may have designated improper storefront 
doors. 
Unless plans and specifications are so obviously dangerous that no reasonable 
contractor would follow them, a contractor is not liable for damages that result from following 
3 
Unless plans and specifications are so obviously dangerous that no reasonable 
contractor would follow them, a contractor is not liable for damages that result from following 
such plans. This legal premise is well stated in the case of Benson v. Ames, 604 P.2d 927, 929 
(Utah 1979): 
As a general rule, a construction contractor who adequately 
follows an effective set of plans submitted to him by the owner of 
the property is not liable to third persons injured as a result of the 
defect, unless the plans submitted by the owner were so obviously 
dangerous that under the circumstances no reasonable contractor 
would have followed them. This rule is merely a specific 
application of the general standard of care incumbent upon all 
members of society, pursuant to their interactions one with 
another: that of a reasonable man under like circumstances. 
Accord, Leininger v. Stearns-Roger Manufacturing Company, 404 P.2d 33, 17 Ut.2d 37 (1965) 
(The contractor was entirely subject to the owner's choice of ventilating fans; contractor did not 
exercise independent judgment in the selection of such fans; and contractor received the fans in 
a fully assembled condition requiring no more than routine placement in designated locations. 
There was nothing to indicate that the fans were inherently dangerous since they were delivered 
without visible defects, and they functioned to the complete satisfaction of the owner. There was 
nothing to impose a duty upon the contractor to dismantle the fans and analyze their component 
parts.) See also, Andrus v. State, 541 P.2d 1117 (Utah 1975) (Plans not so obviously dangerous 
that a reasonable contractor would refuse to follow them.) 
4 
Additionally, because the work was wholly accepted by Smith's, R&O was 
relieved of all liability for damages resulting from work done in accordance with the contract. 
Berg v. Otis Elevator Company, 231 P. 832, 64 Utah 518 (1924) ("To render an independent 
contractor liable for damages after the work has been accepted by the contractee, the contractor 
must be guilty of something more than mere negligence. In addition to negligence, the 
contractor must have knowledge of the imminence of danger.") 
CONCLUSION 
There are no material issues of fact that would preclude summary judgment in 
favor of R&O Construction. 
DATED this ^^K day of March, 1996, 
SUITTER AXLAND & HANSON 
Attorneys for Defendant R & O Construction 
Company 
Michael W. Homer, Esq. 
H. Michael Drake, Esq. 
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CERTIFICATE OF SERVICE 
I hereby certify that on this *- HHday of March, 1996, a true and correct copy 
of the foregoing R&O Construction Company's Memorandum in Support of Motion for 
Summary Judgment was deposited in the United States mail, first class, postage prepaid, to: 
Lyle W. Hillyard, Esq. 
Herm Olsen, Esq. 
HILLYARD, ANDERSON & OLSEN 
175 East 100 North 
Logan, UT 84321 
Robert G. Gilchrist, Esq. 
RICHARDS, BRANDT, MILLER & NELSON 
P.O. Box 2465 
Salt Lake City, UT 84144 
Kara Porter, Esq. 
CHRISTENSEN & JENSEN 
175 South West Temple, Suite 510 
Salt Lake City, UT 84101 
Stephen G. Morgan, Esq. 
MORGAN & HANSEN 
136 South Main Street, Suite 800 
Salt Lake City, UT 84101 
Richard R. Medsker, Esq. 
FARR, KAUFMAN, SULLIVAN, GORMAN, 
JENSEN, MEDSKER & PERKINS 
205 26th Street, Suite 34 
Ogden, UT 84401 
HMD70 72 
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Tab 2 
Herm Olsen t '63 
HTLLYARD, ANDERSON Bi OLSEN 
A PROFESSIONAL CORPORATION 
A T T O R N E Y S A T L A W 
175 EAST FIRST NORTH 
L O G A N , U T A H 84321 
TELEPHONE (801) 7S2-2610 
FIRST DlSfRI" • r 
C A C h r ~ ' '-
IN THE FIRST JUDICIAL DISTRICT0COURT6 1' ' ° 
IN AND FOR CACHE COUNTY, STATE OF UTAH 
STEPHANIE McKAY, 
Plaintiff/ 
vs. 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., AND 
JOHN DOES 1 THRU V, 
Defendants, 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., 
Third-Party Plaintiff, 
vs. 
UNITED STATES ALUMINUM. 
CORPORATION, INTERNATIONAL 
ALUMINUM CORPORATION, JAMES 
0. CHAMBERLIN, CRITTENDEN 
GLASS COMPANY and CRITTENDEN 
PAINT AND GLASS COMPANY, 
Third Party Defendants, 
OBJECTION TO MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 94 025PI 
Judge Gordon J. Low 
COMES NOW counsel for Plaintiff in the above-
entitled matter and objects to the Motion for Summary 
Judgment filed by R & 0 Construction. This objection is 
supported by a memorandum of points and authorities filed in 
accordance with Rule 4-501 of the Utah Code of Judicial 
Administration. 
DATED this f6~ day of April, 1996. 
HILLYARD, ANDERSON & OLSEN 
Herm Olsen 
Attorney for Plaintiff 
X < 
h 
D 
Z 
X 
I-
o 
z 
H (0 
C 
(0 < 
111 
ID 
z 
Ul 
(I) 
O 
z 
o 
<A 
tt 
UJ 
Q 
Z 
< 
Q 
< 
>• 
J 
J 
0) 
o 
il 
u. 
O 
< 
Of^ 
N 
CERTIFICATE OF SERVICE 
On this f(?~ day of April, 1996, I caused to be 
served a true copy of Plaintiff's Objection to Motion for 
Summary Judgment to all counsel of record, by placing same 
in the U.S. Mail, postage prepaid, and in self-addressed 
envelopes to the following: 
Stephen G. Morgan, Esquire 
Joseph E. Minnock 
MORGAN & HANSEN 
136 South Main Street 
Kearns Building, 8th Floor | Salt Lake City, UT 84101 
x 
5 Karra Porter 
z Attorney at Law 
o CHRISTENSEN, JENSEN & POWELL 
3
 175 South West Temple, Suite 510 
£ Salt Lake City, UT 84101 
a. 
o 
H Richard R. Medsker 
2 Attorney at Law 
t FARR, KAUFMAN, SULLIVAN, GORMAN, 
< JENSEN, MEDSKER & PERKINS 
Bamberger Square Building 
205-26th Street, Suite 34 
5 Ogden, UT 84401 
u 
Cft 
Robert G. Gilchrist 
z Attorney at Law 
g RICHARDS, BRANDT, MILLER & NELSON 
S 50 South Main Street, Suite 700 
< P. 0. Box 2465 
g Salt Lake City, UT 84110 
< 
> 
j Mike Homer 
Attorney at Law 
g SUITTER, AXLAND, ARMSTRONG & HANSEN 
j£ 175 South West Temple 
° Salt Lake City, UT 84101 
DATED this l($ day of April, 1996 
HILLYARD, ANDERSON & OLSEN, P.C, 
G:\DATA\PI\MCKAY\OBJECTION 
^ ^ ^ e J ^ ^ e ^ ^ 
r * ^ u r 
Herm Olsen 463 
HILLYARD, ANDBKSON & OLSEN 
A PROFESSIONAL CORPORATION 
A T T O R N E Y S A T L A W 
175 EAST FIRST NORTH 
L O G A N , U T A H 8432! 
TELEPHONE(80t) 752-2610 
IN THE FIRST JUDICIAL DISTRICT COURT 
IN AND FOR CACHE COUNTY, STATE OF UTAH 
STEPHANIE McKAY, 
Plaintiff, 
vs. 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., AND 
JOHN DOES 1 THRU V, 
Defendants, 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., 
Third-Party Plaintiff, 
vs. 
UNITED STATES ALUMINUM 
CORPORATION, INTERNATIONAL 
ALUMINUM CORPORATION, JAMES 
0. CHAMBERLIN, CRITTENDEN 
GLASS COMPANY and CRITTENDEN 
PAINT AND GLASS COMPANY, 
Third Party Defendants, 
MEMORANDUM IN OPPOSITION 
TO MOTION FOR SUMMARY 
JUDGMENT 
Civil No. 94 025PI 
Judge Gordon J. Low 
COMES NOW counsel for Plaintiff in the above-
entitled matter and files this Memorandum in Objection to 
the Motion for Summary Judgment filed by R & 0 Construction 
as follows: 
8/7 
In its "Statement of Undisputed Facts", Defendant 
R & 0 Construction represents that it entered into an 
agreement with Crittenden to provide the sliding glass doors 
"... as specified in the plans and specifications prepared 
by the architect, James Chamberlin." (See page 2 of 
Memorandum in Support of Motion for Summary Judgment.) 
S It is the contention of Mr. Chamberlin that the 
CO 
i plans and specifications were actually prepared by an agent 
D 
z for Smith7 s Food, and presented to him as essentially a 
< 
J
 completed set of plans which he was not authorized to 
substantially alter. It was a "cookie-cutter" project, 
S essentially identical to multiple other projects which 
u. 
< Smith's likewise supplied to contract architects without an 
in 
- expectation that those architects would significantly modify 
2 
tu 
jj or challenge any of the contents of the plans and 
z specifications. 
o 
en 
a R & 0 Construction argues that: 
z 
< 
g (a) because it built the Smith's 
5 store according to the plans 
d and specifications provided by 
x
. Smith's and its architect; 
<D 
U 
V 
£ (b) that Smith's and the architect ° accepted the work without 
reservations relative to 1 
type of doors installed; and 
< the 
J 
(c) because it was ignorant of the 
interior only application of 
the doors, that it should be 
released from liability. 
2 
As to this co-Defendant, and other co-Defendants 
who have previously filed motions for summary judgment 
(Crittenden and U.S. Aluminum), Plaintiff responds that said 
Defendants may have no liability directly to the Plaintiff, 
but very likely have some further accountability to the 
owner (Smith's) for negligence alleged in Smith's cross-
S complaint. 
to 
CD 
i This Plaintiff will not object to the dismissal 
D 
z from the complaint of R & 0 Construction and the other co-
-{ Defendants so long as the jury verdict form does not leave i 
cr 
o 
z 
(0 
open allocations of liability as to Plaintiff's claim 
2 against Smith's. 
h 
< It would be inappropriate to release the 
~ Defendants with summary judgment from Stephanie McKay's 
z 
UJ 
2 claim while at the same time allowing Smith's to use the 
z "empty chair" defense by arguing that the cumulative 
S negligence of the released co-defendants somehow absolves 
z 
< 
g Smith's of its duties and responsibilities to the Plaintiff. 
< 
> 
J All of the co-Defendants besides Smith's may be 
i 
§ entitled to summary judgment as against Plaintiff, but 
n 
0
 certainly would not be so entitled as against Smith's. So 
< 
long as they are required to be accountable for their own 
negligence to Smith's, and Smith's accountable for the 
cumulative negligence of any of its agents to Mrs. McKay, 
then this Plaintiff has no objection to R & O's motion for 
that limited purpose. 
DATED this /i*— day of April, 1996. 
HILLYARD, ANDERSON & OLSEN 
*k*_ O^ 
Herm Olsen 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
On this \l^ day of April, 1996, I caused to be 
served a true copy of Plaintiff's Memorandum in Opposition 
to Motion for Summary Judgment to all counsel of record, by 
placing same in the U.S. Mail, postage prepaid, and in self-
addressed envelopes to the following: 
Stephen G. Morgan, Esquire 
Joseph E. Minnock 
MORGAN Sc HANSEN 
136 South Main Street 
N Kearns Building, 8th Floor 
S Salt Lake City, UT 84101 
z 
5 Karra Porter 
z Attorney at Law 
§ CHRISTENSEN, JENSEN & POWELL 
3 175 South West Temple, Suite 510 
jE Salt Lake City, UT 84101 
o 
* Richard R. Medsker 
8 Attorney at Law 
t FARR, KAUFMAN, SULLIVAN, GORMAN, 
< JENSEN, MEDSKER & PERKINS 
» Bamberger Square Building 
z 
CD 
205-26th Street, Suite 34 
Ogden, UT 84401 
Robert G. Gilchrist | Attorney at Law 
£ RICHARDS, BRANDT, MILLER & NELSON 
o 50 South Main Street, Suite 700 
< P. 0. Box 2465 
g Salt Lake City, UT 84110 
> 
d Mike Homer 
Attorney at Law 
g SUITTER, AXLAND, ARMSTRONG & HANSEN 
£ 175 South West Temple 
0
 Salt Lake City, UT 84101 
< -U 
DATED this \b>- day of April, 1996 
HILLYARD, ANDERSON & OLSEN, P.C. 
G:\DATA\PI\MCKAY\OBJECTION.MEM 
Tab 3 
Stephen G. Morgan, No. 2315 
Joseph E. Minnock, No. 6281 
MORGAN & HANSEN 
Attorneys for Defendant 
136 South Main Street 
Kearns Building, Eighth Floor 
Salt Lake City, UT 84101 
Telephone: (801) 531-7888 
IN THE FIRST JUDICIAL DISTRICT COURT 
CACHE COUNTY, STATE OF UTAH 
STEPHANIE McKAY, 
Plaintiff, 
vs. 
SMITH'S FOOD STORE & DRUG 
CENTERS, INC., UNITED STATES 
ALUMINUM CORPORATION, 
JAMES O. CHAMBERLIN, 
CRITTENDEN GLASS COMPANY, 
CRITTENDEN PAINT AND GLASS 
COMPANY, and R&O CONSTRUCTION 
COMPANY, 
Defendants, 
ORDER AND JUDGMENT 
Civil No. 940000025 PI 
Judge Gordon J. Low 
The motions for summary judgment filed by Defendant Smith's Food and Drug Centers, 
Inc., Defendant United States Aluminum Corporation, Defendant Crittenden Paint and Glass 
Company and Crittenden Glass Company, and Defendant R&O Construction Company were 
submitted for decision. Oral argument was heard on the motions filed by Defendants Smith's, 
Wi,c :sO. ^Tf/L 
•KY2J1996 
By w ^ t g u ._. 
United States Aluminum, and Crittenden Paint & Glass on March 25, 1996. No oral argument 
was requested on R&O Construction Company's motion for summary judgment. 
Having considered the memoranda submitted by the parties, and the oral arguments of 
counsel, and good cause appearing therefore, it is hereby ORDERED that: 
1. Defendant Smith's Food and Drug Center's Motion for Summary Judgment is 
granted on the grounds stated in the Court's May 7, 1996, Memorandum Decision and 
April 2, 1996, Memorandum Decision. 
2. Defendant United States Aluminum Corporation's Motion for Summary Judgment 
is granted on the grounds stated its memorandum and in the Court's May 7, 1996, 
Memorandum Decision and April 2, 1996, Memorandum Decision. 
3. Defendant Crittenden Paint & Glass's Motion for Summary Judgment is granted on 
the grounds stated its memorandum and in the Court's May 7, 1996, Memorandum 
Decision and April 2, 1996, Memorandum Decision. 
4. Defendant R&O Construction Company's Motion for Summary Judgment is granted 
on the grounds stated its memorandum and in the Court's May 7, 1996, Memorandum 
Decision and April 2, 1996, Memorandum Decision. 
Judgement is hereby entered in favor of Defendants Smith's Food and Drug Centers, 
Inc., United States Aluminum Corporation, Crittenden Paint and Glass Company, Crittenden 
Glass Company, and R&O Construction Company. 
2 
DATED thisJ^fday of May, 1996. 
BY THE COUR 
HONORABLE GORDON LOW 
,&<^ OF //^DISTRICT COURT JUDGE 
/ , c> .',„,.
 fy S \ i, CERTIFY THAT THE FOHEGOJKG 
<V j /.:' , 4 / ' \ \ V\ »S A THUE AND COfiRECT COPY 
., > 
\ 
OF THE OHIOiNAL R- iiD IN FlfiSl 
JUDICIAL DiS'lHiCT COUhTS. 
3 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the O day of May, 1996, I served a copy of the 
foregoing by mailing said copy, first-class mail, postage prepaid, to the following: 
Robert G. Gilchrist 
RICHARDS BRANDT MILLER NELSON 
Key Bank Tower, 7th Floor 
50 South Main Street 
P.O. Box 2465 
Salt Lake City, Utah 84110-2465 
Lee C. Henning 
Karra Porter 
CHRISTENSEN & JENSEN 
175 South West Temple, Suite 510 
Salt Lake City, Utah 84101 
Richard R. Medsker 
FARR, KAUFMAN, SULLIVAN, GORMAN, 
JENSEN, MEDSKER & PERKINS 
205 26th Street, Suite 34 
Ogden, Utah 84401 
Herm Olsen 
HILLYARD, ANDERSON & OLSEN 
175 East First North 
Logan, Utah 84321 
Michael H. Drake 
SUITTER, AXLAND & HANSON 
175 South West Temple, Suite #700 
Salt Lake City, Utah 84101 
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RICHARD R. MEDSKER (#2231) of 
FARR, KAUFMAN, SULLIVAN, GORMAN, 
JENSEN, MEDSKER, & PERKINS \j^ \[ 
Attorneys for Defendant Chamberlin' 
Bamberger Square Building 
205 26th Street, Suite 34 
Ogden, Utah 84401 
Telephone: (801) 394-5526 
IN THE FIRST JUDICIAL DISTRICT COURT FOR THE STATE OF UTAH 
CACHE COUNTY 
STEPHANIE McKAY, 
Plaintiff, 
VS. 
SMITH'S FOOD STORE AND DRUG 
CENTERS, INC., UNITED STATES 
ALUMINUM CORPORATION, 
JAMES 0. CHAMBERLIN, 
CRITTENDEN PAINT & GLASS 
COMPANY, and R&O CONSTRUCTION 
COMPANY, 
Defendants. 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
ORDER DISMISSING DEFENDANT 
JAMES 0. CHAMBERLIN 
Civil No. 940000025PI 
Said Defendant's Motion for Summary Judgment having come 
on regularly for decision by the Court, Plaintiff having filed no 
response, and good cause appearing; 
IT IS HEREBY ORDERED that the cause of action herein 
against said Defendant is dismissed. 
DATED this ^L^ day of December, 1996. 
MICRO FILMED 
DATE: 4cj 'r^n-^ 
ROLL NUMBER 
BY THE COURT: --" 
^ f l 
^GORDON J. LOW 
Istrict Court Judge 
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CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy 
of the above and foregoing Order Dismissing Defendant James 0. 
ChamberLLn (unexecuted) to the following, postage prepaid this 
/ cy day of December, 1996: 
Michael W. Homer 
Attorney at Law 
175 South West Temple, Suite 700 
Salt Lake City, UT 84101 
Lyle W. Hillyard 
Attorney at Law 
175 East 100 North 
Logan, UT 84321 
Robert G. Gilchrist 
Attorney at Law 
P.O. Box 2465 
Slat Lake City, UT 84144 
Kara Porter 
Attorney at Law 
175 South West Temple, Suite 510 
Salt Lake City, UT 84101 
Stephen G. Morgan 
Attorney at Law 
136 South Main Street, Suite 
Salt Lake City, UT 84101 
800 
U-LDO 
Secretary 
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